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Abstract:

During the current phase of international market integration one important form of corporate restructuring is
through cross-border merger or acquisition. Even though such restructuring typically affects the markets of more
than one economy, almost all reviews of mergers and acquisitions consider only intra-jurisdictional effects. A
prominent international initiative, that has the support of many of the world's competition authorities, seeks to
foster both convergence in national merger review regimes and the voluntary adoption of international best prac-
tices. Using publicly-available survey data on these regimes, we estimate the relative importance of numerous
potential legal, institutional, economic, and political-economy determinants of the degree of national conformity
with four merger-related Recommended Practices of the International Competition Network (ICN). We find that
the determinants of such conformity differ markedly between the founding members of the ICN and other mem-
bers. Moreover, certain economic and political-economy factors appear to play a more important role in deter-
mining the degree of conformity than legal and institutional factors; a finding that has implications for both the
speed and the ultimate extent of convergence in national merger regimes that can be expected from this non-
binding or soft law initiative.
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1. Introduction.

As the impediments to many forms of international commerce have fallen firms often face
greater pressure to restructure their commercial operations and have more options available to
them should they do so. This restructuring has often taken the form of cross-border mergers
and acquisitions whose total value approached a trillion U.S. dollars at the peak of the last
wave of corporate consolidation. Despite the fact that the effects of such consolidation need
not be confined to within one nation's borders, with one important exception the review of
mergers and acquisitions by competition authorities remains essentially a national affair.

The goal of this paper is to examine some important consequences of the divergent ap-
proaches taken to assessing mergers and acquisitions in a globalising economy by firms,
whose decisions take account of the combined effects of any planned restructuring in many
jurisdictions, and by competition agencies whose decisions, by and large, do not. Legal practi-
tioners and public officials are aware of this divergence, and a related goal of this paper will
be to examine one prominent international initiative that is, in part, a response to this. More
generally, this paper seeks to better understand the factors influencing international collective
action on merger enforcement, drawing on both the conceptual analyses of economists as well
as on the experience with implementing a significant non-binding initiative on merger re-
views.

This paper is organised as follows. The insights from existing theoretical analyses of mergers
and acquisitions whose effects spill over national borders are described in section two.* Given
the current system of decentralised merger enforcement, we then summarise the findings of
economic research on the impact of multi-jurisdictional merger review, identifying the cir-
cumstances where the latter leads resources to be allocated in a sub-optimal manner. The de-
velopments in two leading fora, where merger enforcement matters are discussed, are de-
scribed in section four, and this provides some indication of the extent to which cross-border
spillovers and the potential concerns about decentralised merger reviews have been taken on
board in recent years by competition agencies.

The development of Recommended Practices on the design and operation of merger review
regimes has been one prominent activity of the International Competition Network (ICN),
whose members are competition authorities, and in section five we assess the conformity of
56 ICN members with four of these Recommended Practices. Drawing on the extant legal,
economic, and international relations literatures we propose 12 hypotheses concerning the
determinants of conformity, and then confront these hypotheses with data. We discuss which
hypotheses are rejected by the data and the implications of those hypotheses that are not.
Concluding remarks, including a discussion of the potential significance of this paper's find-
ings, appropriate caveats, and the areas for further research, are presented in section six.

* It is worth noting that cross-border mergers and acquisitions can be defined on the basis of their effects or in
terms of the nationality of their owners. The United Nations' World Investment Report (2002), an often-used and
annually-updated source of data on this subject, employs an ownership-based definition of cross-border M&A
which requires the headquarters of the merging firms to be located in two or more countries. (Of course, there is
a presumption in the latter definition that the headquarters of the firm and the owners of the firm are located in
the same nation.) In economic analyses of mergers, however, it is more appropriate to employ an effects-based
definition according to which cross-border M&A may be defined as M&A between firms which operate in mar-
kets that are not confined to a single nation.



2. The welfare effects of cross-border mergers.

In this section we review the theoretical literature on the welfare effects of cross-border merg-
ers, focusing on the often-analysed case of an oligopoly where a homogeneous good is sup-
plied by firms who compete in a Cournot fashion.” Much of the existing literature takes the
decision to merge as exogenous and analyses its welfare impact, rather than studying the wel-
fare properties of endogenously-arising mergers. It turns out that, for exogenous mergers, the
welfare analyses of domestic and cross-border mergers are not fundamentally different. How-
ever, this is not necessarily the case for endogenously-arising mergers. Here we review briefly
both strands of the literature.

In a closed economy setting economic models of the effects of (horizontal) mergers often find
that they reduce welfare. While this is the case when firms share identical unit cost functions,
clear cut findings on the impact of mergers on welfare are harder to come by in the presence
of marginal cost differences, fixed costs, and economies of scale.’

Farrell and Shapiro (1990, FS henceforth) show that if the objective of antitrust policy is to
maximise consumer welfare then “rather impressive synergies — learning, or economies of
scale — are typically necessary for a merger to reduce price” (p. 114). However, should the
goal of antitrust policy be to maximise aggregate welfare, including that of consumers and
producers, a more lenient stance towards mergers may be optimal.

When assessing the impact of a merger on aggregate welfare, initially it is useful to focus on
the external effect of a merger, which consists of the sum of the change in the consumer sur-
plus and the change in the producer surplus of the non-merging firms.* FS (1990) show that in
an industry with A firms where 7 of which wish to merge, the resulting merger yields a posi-
tive external effect so long as:

ziey_l/lisi >s,and A, >0 "

where s; refers to pre-merger market share of the / merging firms, s; is the pre-market share
of non-merging firm 7, and A is closely related to the slope of the reaction function of firm i,
0q,/00_, =—A4,/(1+ 2,). With a linear demand function and constant marginal costs, 1, =1

and a merger will have a positive external effect if the combined pre-merger market share of
the merging firms, sy, is less than 50%.” In this case, the degree of concentration among the
non-merging firms is irrelevant.'’

> Demand functions for output are assumed to be linear and technology is characterised by constant, but not
necessarily equal, marginal costs, unless specified otherwise.

% The effects of a merger are to be distinguished from whether a merger is actually profitable for the parties con-
cerned, see Salant ef al. (1983).

¥ Given that mergers are only proposed when they are expected to be profitable a sufficient condition for approv-
ing a merger is for the external effect to be positive. The external effect is easier to calculate than the impact on
aggregate welfare as it allows one to treat the change in output of the merging firms as exogenous and therefore
does not require an estimate of the efficiency gain of the proposed merger. In the context of cross-border mergers
focusing on the external effect also avoids the need for information on the distribution of profits of the merging
firms across countries.

® Such a merger may still be profitable when cost-savings due to fixed cost rationalisation and marginal cost
differences are large enough (Salant et al., 1983).

' In more general cases the magnitude of external effect depends on the responses of non-merging firms and
their market shares.



In an open economy a merger may generate external effects at home and abroad. It can be
shown that the impact of a merger on home aggregate welfare depends in part on the sectoral
trade balance (Dixit, 1984; Barros and Cabral, 1994)."' Barros and Cabral (1994) show that in
an open economy setting the domestic external effect of a merger between domestic firms is
positive if:

Z[EH,]ﬂ”iSi+(SH —dy)>s, (2)

where sy refers to the pre-merger market share of the merging firms in home and foreign mar-
kets taken together and dy to the share of home consumers' demand (total purchases) in the
those two markets.

Condition (2) differs from the corresponding condition under autarky because of the introduc-
tion of a price and a quantity effect. The former is given by (s, —d,,), which captures the

effect of a merger on the equilibrium price, decreasing as it does consumer surplus and in-
creasing firm profits. If the home country is a net exporter (importer) of the homogeneous
good, s, > (<)d,, , this will increase (reduce) the domestic external effect of the merger. The

quantity effect, which refers to the output responses of competing domestic firms to the
merger, is always positive as 4. > 0.

In recent years a number of models have been developed that analyse the incentive to merge
in an international oligopoly. Horn and Persson (2001) observe that while market structures
that arise endogenously with only domestic mergers are never socially optimal, the welfare
effects of cross-border mergers cannot be so straightforwardly characterised. The welfare ef-
fects of cross-border mergers are found to depend on the form of inter-firm rivalry in markets
open to trade and foreign investment (Horn and Persson, 2001, Lommerud ef al., 2005), on
the inter-relationships between investment through M&A and in greenfield sites (Norback and
Persson, 2004; Bjorvatn, 2004; Ferrett, 2005), and on the impact of cross-border mergers on
the costs of non-merging firms (Lommerud et al., 2005).

Horn and Persson (2001) outline a model of domestic and cross-border mergers in an interna-
tional oligopoly. The model is characterised by two stages. In the first stage the industry
structure is determined through decisions to merge on the part of firms. In the second stage
firms decide in a Cournot fashion how much output to supply to each market. Due to the pres-
ence of trade costs exporting firms are assumed to face a marginal cost disadvantage relative
to firms that only supply domestic markets. In this model trade costs have two different ef-
fects. While high trade costs create incentives for cross-border mergers along the lines of the
traditional ‘tariff-jumping’ argument, the anti-competitive effect of trade barriers also
strengthens the motivation of local firms to merge, bidding up the acquisition price. As a re-
sult cross-border mergers may be more common when trade costs are lower. Bjorvatn (2004)
and Norback and Persson (2004) extend this model to allow firms to choose between
greenfield investments and acquisitions as alternative modes of foreign entry. The main find-

' Dixit (1984) analyses the role of merger policy through exogenous changes in the number of domestic firms
(n) on welfare in an oligopolistic model of international trade. Starting from a large number of firms a reduction
in n initially enhances welfare, but will hurt domestic welfare for small ». Intuitively, merging firms provide a
‘public’ service to competing firms by cutting back their output. As long as the home market is large enough in
terms of n so that it is a net exporter of the homogenous good ‘free-rider’ profits accrue disproportionately to
domestic firms. For low n foreign firms will have a relatively large market in the domestic market. A further
increase in market concentration will disproportionately benefit foreign firms while domestic consumers suffer.

" It would be interesting to see whether these results can be generalised in a multi-country setting where a firm
can in principle supply many nations' markets from the same location.



ings of these latter models, however, are similar to those presented in Horn and Persson
(2001)."

In contrast to standard analyses, where the effects of mergers on prices and outputs are con-
sidered, Lommerud et al. (2005) provide an example where cross-border mergers affect the
marginal costs of merging and competing firms. The intuition underlying this example is as
follows. Cross-border mergers increase the production locations available to newly-created
multinationals. This raises these firms bargaining position relative to trade unions, resulting in
lower worker compensation and so reducing the marginal costs of all the firms in the same
industry.

Neary (2004) analyses cross-border mergers in an oligopoly embedded in a general equilib-
rium framework. Cross-border mergers are driven by the presence of technology differences
across countries and therefore serve as ‘instruments of comparative advantage’. The welfare
effects of mergers in general equilibrium are ambiguous. In this framework only the welfare
of consumers matter: “if there are benefits from more efficient resource allocation they show
up not in higher profits but in lower prices throughout the economy” (p. 27).

In sum, then, theoretical analyses of mergers and acquisitions in open economies have estab-
lished the different ways in which resource allocation at home and abroad is affected by this
form of corporate restructuring. The sectoral balance of trade as well as impediments to inter-
national trade, such as transportation costs and tariffs, were found to influence the magnitude
of these cross-border spillovers (and therefore who gains and loses from such mergers and
acquisitions) and the incentive to merge in the first place.

Recognition of the actual (as opposed to theoretical) importance of cross-border effects had
led more competition agencies to review transactions involving firms headquartered abroad.
This, in turn, raises the question as to what the overall effect on resource allocation is of the
simultaneous and independent review of mergers and acquisitions by multiple jurisdictions.
We now summarise the key insights from theoretical analyses of multi-jurisdictional merger
review.

3. The effects on resource allocation of decentralised multi-jurisdictional merger
review.

Drawing on the extant economic literature in this section we discuss the implications of theo-
retical analyses of the current system of decentralised merger review for resource allocation,
comparing the associated outcomes to the market outcomes that maximise global welfare.'*
Deviations from the global optimum can take the form of either type I or type II errors. A type
I error is said to occur when a merger that is blocked by a national authority would have
raised global welfare. Conversely, a type II error occurs when a merger that should be banned
from a global welfare perspective is, in fact, approved.'

Three assumptions, only two of which are usually made explicit, underlie theoretical analyses
of decentralised merger reviews. The first assumption concerns the welfare metric adopted by
national competition authority. The second assumption concerns whether the national compe-
tition authority asserts jurisdiction over mergers taking place outside its national boundaries,
leading to the distinction in the literature between ‘territorial’ and ‘extra-territorial’ merger
regimes. Under a territorial regime a competition authority is said to have jurisdiction only

' Given space constraints we will not address the important but distinct literature on the linkages between trade
policy and competition policy see, amongst others, Dixit (1994), Levinsohn (1993), Neven and Seabright (1997),
Falvey (1998), Horn and Levinsohn (2001), and Saggi and Yildiz (2006).

' Therefore, from the point of view of world welfare, decentralised decision-making can be too strict (when type
I errors occur) or too lax (when type II errors occur.)



over those mergers that involve at least one domestic firm. In an extra-territorial regime a
competition agency can exercise of jurisdiction over mergers irrespective of the location of
the firms involved. Moreover, a competition authority is said to be acting according to the
‘effects doctrine’ (Neven and Réller, 2000a), when it reserves the right to scrutinise, block, or
seek amendments to mergers and acquisitions that have an effect on the commerce in its ju-
risdiction no matter where the firms concerned are located. Application of the effects doctrine
by competition agencies is one reason why a proposed merger (or acquisition) can be re-
viewed in multiple jurisdictions.

The third assumption is that each merger or acquisition is assessed only on the circumstances
of the transaction in question and other factors are not taken into account. Therefore, trade-
offs across mergers (each of which could have different effects on a given jurisdiction) or
other forms of cross-border compensation are ruled out. The absence of a transfer mechanism
is one of the key features that differentiates merger review regimes from international trade
negotiations. In the latter, even though a particular international obligation may reduce a na-
tion's welfare that nation may well accept this obligation as part of a package which bundles
together enough obligations so that, overall, the effect of the package is welfare-improving.
The question arises as to whether the absence of such bundling or compensation in multi-
jurisdictional merger reviews prevents resource allocation from attaining the global optimum.

Even though many competition authorities claim that their ultimate objective is to maximise
consumer welfare, the academic literature has overwhelmingly assumed that authorities em-
ploy a welfare metric based on the sum of consumer and producer surplus. This discrepancy
may reflect either the widespread practice of economists of analysing welfare-related matters
using national welfare criteria, the more limited trade-offs involved once it is assumed that
merger reviews are based on consumer welfare standards, or the perception that competition
agencies actually pursue national welfare standards rather than stated consumer welfare stan-

dard.

One feature of decentralised decision-making is that the possibility arises of divergent deter-
minations being made about the same merger by different national competition agencies. A
number of papers have analysed what is known as the "scope for conflict" in merger review.
Neven and Roller (2000a) present an interesting analysis of this phenomenon in a setting
where competition authorities employ consumer welfare standards under regimes of extra-
territorial merger review. Conflict does not arise from the presence of cross-border knock-on
effects identified above but, more subtly, from the subjective definition of the relevant mar-
ket. They show that conflicting decisions may arise when national merger authorities define
the relevant geographical market too narrowly. Neven and Roéller (2000a) also note that the
fact that conflicts tend to arise in industries with global markets, where the likelihood of de-
fining the relevant market too narrowly is small, "must then be associated with the pursuit of
objectives that antitrust authorities are not supposed to pursue (...). Conflict across jurisdic-
tions may be essentially a matter arsing from the political economy of implementation and not
from external effects” (page 853).

While it is certainly possible that alternative models based on, for example, informational
problems in the analysis of merger review, may better account for conflicting decisions, the
possibility that antitrust officials are susceptible to capture by private interest groups cannot
also be excluded. Moreover, in the public choice literature it is standard to attribute govern-
ment failures to the self-interested behaviour of officials rather than to their imperfect ability



to pursue the public interest. (Proponents of the latter approach would also treat with scepti-
cism claims by competition authorities that they employ consumer welfare standards.)

Barros and Cabral (1994) analyse decision-making under a regime of territorial merger review
based on the national welfare criterion (NWC). A price-increasing domestic merger in a net-
exporting industry will generate a negative effect on welfare in the foreign country for a suffi-
ciently large positive trade balance. Given adherence to a NWC, however, the home nation's
competition authority will not take any effects on foreign consumers and producers into ac-
count. Consequently, the authority at home may well approve a merger that both decreases
world welfare and improves home welfare. The latter decision would generate a type II error.
Now consider the case of a domestic merger that results in higher prices in an industry which
initially has a negative balance of trade. The home authorities would, on the assumptions
stated above, not take into account the positive cross-border spillover experienced abroad.
Consequently, a potentially world welfare-improving transaction might be blocked, generat-
ing a type I error.

Head and Ries (1997) analyse the circumstances under which privately profitable but globally
inefficient cross-border mergers are allowed (type II errors) under a territorial regime.'® They
concentrate on two parameters: a country's share in world consumption and the extent of cost-
savings brought about by the merger. They show that, for a merger-to-monopoly that raises
price, an increase in the cost-saving parameter raises the critical share of world consumption a
country that exercises jurisdiction must have for it to commit a type II error. In other words,
under a territorial regime type II errors are committed by smaller jurisdictions when evaluat-
ing mergers or acquisitions which have the prospect of generating modest cost savings.

Under a regime of extra-territorial merger review the circumstances under which type I and
type II errors occur differ markedly from under territorial regimes (Falvey, 1998; Tay and
Willman, 2004). In these models mergers that are approved in one country but are blocked in
another country will not proceed irrespective of the nationality of the firms involved in the
merger. When a merger is subject to review in all of the jurisdictions whose markets affected
by the proposed transaction, a merger that reduces world welfare will never be allowed, that
is, a type II error will not occur. In contrast, for a wide distribution of welfare effects across
jurisdictions type I errors will result. Hence, under extra-territorial regimes the focus has
tended to be on type I errors rather than type II errors."’

Some scholars have compared the effects on resource allocation of different welfare stan-
dards, comparing outcomes under a NWC with those under a consumer welfare criterion
(CWCQ). It can be shown in a two-country setting with extra-territorial merger control that
both countries are better off in terms of aggregate consumer and producer welfare under the
NWC standard, so long as any conflicting decisions do not generate additional costs.*’

When competition agencies base their merger reviews on a NWC standard, global welfare can
be improved through two types of international cooperation, namely, through pooling sover-

'8 Head and Ries (1997) focus solely on type II errors “as it seems more plausible to imagine the world agency
blocking mergers rather than forcing national governments to approve mergers” (p. 1111).

' Tay and Willman (2005) show that in an asymmetric regime, where small countries cannot exercise jurisdic-
tion extra-territoriality but large countries can, the latter prefer extra-territoriality to the operation of a suprana-
tional authority. This research identifies one potential obstacle to establishing a supranational merger authority in
practice even if such an authority could in principle improve the worldwide allocation of resources.

% Neven and Réller (2000b) analyse the role of lobbying under different welfare standards. Assuming that con-
sumers cannot lobby, in their model lobbying by firms under a CWC will tend to increase aggregate welfare by
reducing the circumstances under which a type I errors results. With the assumption of a NWC lobbying will
expand the set of parameters under which type II errors occur. One implication of this analysis is that improve-
ments in the transparency of merger reviews, which here reduces lobbying, need not improve resource alloca-
tion.



eignty and the creation of a supranational authority to review mergers or through "cross-
border cooperation" across national merger authorities (see Text Box 1). With respect to the
latter Cabral (2005) analyses, in the context of a repeated merger policy game, to what extent
the ‘shadow of the future’ can overcome the resource misallocation created by one-shot pris-
oner dilemma-driven enforcement decisions. He shows that a unique trigger strategy Nash
equilibrium exists in which a country is prepared to approve a merger that increases world-
wide welfare even though it reduces national welfare.

Cabral focuses on finding a cooperative equilibrium that reduces type I errors. Even with re-
peated interaction type I errors still occur when the negative cross-border spillover experi-
enced by a country exceeds the cost of the punishment (imposed by other countries) after
deviating from the cooperative strategy. In this model, for sufficiently low discount rates all
type 1 errors are removed. If the shadow of the future, however, does not weigh sufficiently
on competition authorities--that is, if they are sufficiently short-sighted*'--they may be more
likely to act extra-territorially according to the effects doctrine to maximise national welfare.
Cabral also shows that the possibility of remedies through asset sales further increases the
range of approved mergers. Cabral's analysis is significant as it demonstrates the assumptions
required for one form of decentralised decision-making on mergers to deliver the global opti-
mum in resource allocation.

It would be fair to say that, to date, the theoretical literature on multi-jurisdictional merger
regimes has better characterised the sources of inefficiency that such regimes can generate
than identifying the implicit or explicit cooperation mechanisms which could improve the
allocation of resources. Perhaps the significance of this literature is that merger review re-
gimes characterised by national/own welfare maximisation, the simultaneous assertion of ju-
risdiction, and case-specificity, are from the perspective of optimally allocating global re-
sources inherently sub-optimal. In which case, the preservation of national sovereignty in
merger reviews comes at a price. The latter argument could, of course, be made with a lot
more force if future empirical research estimated how large the price being paid by the world
economy is and where (or on whom) the losses are falling most heavily.

Text Box 1: Decentralised versus Centralised Merger Review.

Figure 1 plots the net trade position of the home country, dy - sy , against the combined pre-
merger market share of the merging firms, s.*> The downward-sloping line represents the
combinations for which the external effect of a merger is zero, AEy =0. Below AEy =0 the
external effect is positive and above it is negative. The AEy =0-line is derived directly from
equation (2). Exactly the same logic applies in the foreign country and is reflected in the
AEF=0 line. The AEy =0 line represents the combinations of s; and dy - sy for which the
external effect of a merger on the home and foreign economy together is welfare neutral. The
global welfare condition is independent of the pattern of trade between countries. A global
merger authority would approve all mergers below this horizontal line.”

In a territorial merger review regime all mergers in region III will be rejected and all mergers
in region VI will be approved by both countries. In regions I and II domestic mergers will be

! In the game-theoretic sense.

** The graphical analysis in Figure 1 is a straightforward generalisation of Barros and Cabral (1994) and incorpo-
rates elements from Falvey (1998), Head and Ries (1997), and Tay and Willman (2005), while remaining within
the theoretical framework introduced in the previous section.

* The AE,=0-line and the AE,=0-line intersect at (— Z A, Zlisi) . This is to the left of the vertical axis
ieF-1 ieH-1

because of the failure of national merger authorities to take account of the quantity effect of mergers on compet-

ing foreign firms.




approved by the home country resulting in type two errors in region II, whilst domestic merg-
ers in regions IV and V will be blocked resulting in type one errors in region V. Conversely,
foreign mergers in region IV and V will be approved by the foreign country causing type two
errors in region IV, while foreign mergers will be blocked by the foreign country in regions I
and II resulting in type one errors in region L. It can be seen that merger review will be too lax
with respect to "large" mergers in the exporting industry and too strict for "small" mergers in
the import-competing industry.

Under a regime of extra-territorial merger review the circumstances under which type one and
type two errors occur are different. All global welfare-reducing mergers (above AEy=0) are
blocked as they harm the interests of at least one country. Thus, type two errors are com-
pletely eliminated. In the region below AEp=0 but to the left or right of both national welfare
conditions mergers (regions I and V) global welfare-enhancing mergers are blocked by one of
the national merger control bodies (type one errors). In region VI mergers are approved by
both jurisdictions. Tay and Willman (2005) show that the extra-territorial regime yields lower
welfare to both countries than the territorial regime.

[Insert Figure 1 here]

4. Prominent international initiatives on merger enforcement and related matters.

Even though leading competition practitioners are well aware that cross-border spillovers can
be created by mergers and acquisitions (see, for example, ICPAC 2000, Muris 2001), outside
of the European Union there has been a strong reluctance to pool sovereignty on merger-
related matters and to create supranational enforcement bodies. Typically, the preference of
legal practitioners and public officials in competition agencies has been to foster cooperation
between competition agencies, to share experiences on enforcement matters in international
fora, to strengthen competition agencies in developing countries and transition economies
through technical assistance, and to encourage the adoption of best practices in merger re-
views by competition agencies. To the extent that these initiatives have been spelt out in in-
ternational accords, such accords have tended to be non-binding and their implementation
voluntary. In this section we describe two fora where important international initiatives on
merger-related matters have taken place.*

The members and secretariat of the Organisation for Economic Co-operation and Develop-
ment (OECD) have had a long-standing interest in the international consequences of merger
reviews and the steps necessary to foster cooperation between competition agencies. In 1960
the OECD's Council adopted a Recommendation concerning cooperation between its mem-
bers on anti-competitive practices that affected international trade. This Recommendation
suggested that OECD members should co-ordinate their investigations of cases of mutual
concern, which could include investigations into proposed mergers and acquisitions. The
sharing of information, under appropriate circumstances, was also encouraged. Subsequently,
the OECD's Competition Committee has been a particularly active forum for the exchange of
national enforcement experience and for discussions on the notification of mergers that in-
volve commerce in more than one jurisdiction.

* 1t is worth noting that discussions on competition law and policy have taken place in other international fora,
including the United Nations Conference on Trade and Development and the World Trade Organization. The
emphasis in this section on the activities of the Organisation for Economic Co-operation and Development and
the International Competition Network reflects the fact that the members of these two international bodies have
been particularly active in discussing national merger enforcement matters and in devising international initia-
tives on merger reviews.




In recent years, the OECD's Competition Committee and Trade Committee have, through
their Joint Group on Trade and Competition, examined (amongst other matters) the implica-
tions of certain cross-border mergers and acquisitions and the respective merits of different
means of fostering cooperation between competition agencies. Finally, in 2005 the OECD's
Council adopted another Recommendation, this time on merger review. This Recommenda-
tion, which is non-binding, encourages member governments and competition agencies to
cooperate, where appropriate, in their investigations of mergers and to explore international
initiatives that could reduce or eliminate impediments to cooperation and coordination.

Even though the OECD has organised a number of Global Forums on competition policy, to
which public officials and experts from many countries are invited, the OECD's membership
is confined to the industrialised countries. Moreover, the inter-governmental and tripartite
nature of the OECD implies that competition enforcement officials join in discussions on
competition matters at the OECD with other government officials and with the representatives
of trade unions, the business community, and the consumer movement. One does not have to
take a stand on the value of such diverse groups' contributions to discussions on competition
law and policy to make the point that, until recently, some competition agencies did not feel
that they had their own international forum. This was to change with the creation of the Inter-
national Competition Network (ICN) in October 2001.

Fourteen jurisdictions, led by the United States and European Union, founded the ICN, which
has been described as "the only international body devoted exclusively to competition issues"
(ICN 2005a, page 2).”> The members of the ICN are competition authorities (or other public
bodies responsible for the implementation of competition laws), not states or governments.
Since its foundation the competition authorities of another 76 jurisdictions have joined the
ICN, making it effectively worldwide in membership. According to ICN (2005a), there were
two reasons why the ICN was created. The first reason was the recognition that economic
interdependence meant that a growing number of competition law-related investigations had
cross-border components and could involve more than one competition authority. This raised
the risk of different authorities reaching divergent conclusions about the same commercial
matter. The second reason stated is, with the spread of competition law around the globe®, "it
was felt that there was a need for an organisation specialised in competition, and organised by
and for competition agencies themselves" (ICN 2005a, page 2). Some have argued that the
ICN was created to forestall potential developments in other fora, in particular the signing of
binding obligations on competition law and policy at the World Trade Organization (see Bode
and Budzinski, 2005).”’

The Mergers Working Group has been one of the most active components of the ICN since its
inception.” This Group seeks "to promote movement toward best practices in the design and
operation of merger review systems" (ICN 2005a, page 3) and has undertaken a series of pro-
jects to this end, of which the development of a set of eight Guiding Principles and 13 Rec-
ommended Practices for merger notification and review procedures is a leading example.”’
These Principles and Practices have been adopted by the ICN's membership and adherence to

% More information about the ICN can be found at www.internationalcompetitionnetwork.org
*% Over one hundred jurisdictions are said to have enacted some form of competition legislation.

" In this respect it is instructive to note the following remark in ICN (2005a): "It is important to stress that the
ICN does not seek any "top down" harmonisation of competition law and policies throughout the world. It not
only lacks the competence to do so, but more fundamentally takes the view that any attempt at wholesale har-
monisation would do injustice to the great diversity of the economic, institutional, legal and cultural settings
prevalent in the home jurisdictions of its member agencies" (page 2).

% For two assessments of the ICN's activities see Kraus and Coppola (2004) and Budzinski (2004).

** The rationale for devising these Principles and Practices is said to be three-fold: to enhance the effectiveness
of national merger enforcement, to reduce the burdens (both public and private) of multi-jurisdictional merger
control, and to facilitate convergence in approaches to merger review (ICN 2005a, page 4).



them is voluntary. Like most of the ICN's Working Groups, the Mergers Working Group has
been assisted by so-called non-governmental advisers, including private practitioners, former
officials, academics, and other interested parties. However, only competition agencies make
decisions within the ICN, employing the principle of consensus in Working Group meetings,
in the ICN's Steering Group (which is made up of a subset of the ICN's membership), and at
the ICN's Annual Conferences.

The two initiatives described above have certainly increased the communication between
many competition agencies. It is quite likely that cooperation between competition agencies
has also been encouraged by these initiatives, however there are other mechanisms (including
bilateral agreements between competition agencies) that foster cooperation too. Determining
precisely how much case-specific cooperation between competition agencies takes place, and
what its effects are, is particularly difficult given the paucity of verifiable information on
these matters. Competition officials assert routinely that informal cooperation happens and is
effective, while others have expressed their doubts as to the scale and impact of such coopera-
tion (see, for example, Ryan 2005 and Jenny 2003 for different perspectives on this matter.)
Fostering cooperation is, however, only one of the objectives of recent international initiatives
on competition law and policy. Promoting the adoption of best practices, in particular in the
area of merger review, has been one of the prominent objectives of the ICN and now we turn
to an empirical assessment of the degree of conformity with four of the ICN's Recommended
Practices and the factors which appear to influence such conformity.

5. Estimating the determinants of conformity with a prominent international soft
law initiative on merger review.

In this section we estimate the determinants of the degree of conformity by competition agen-
cies in 56 jurisdictions with four important Recommended Practices that were unanimously
adopted by the members of the International Competition Network (ICN).*° In doing so we
will evaluate 12 hypotheses concerning the degree of conformity. This evaluation could re-
veal which, if any, legal and institutional changes tend to enhance conformity with the ICN's
Recommended Practices. Moreover, we could learn if the degree of conformity tends to be
constrained by slow-changing variables, such as the level of national income, or by relatively
entrenched political factors. We will make use of a detailed survey of conformity commis-
sioned by a group of leading international companies and economic consultancies that was
undertaken in 2004 by several internationally-recognised members of the private bar. The
next subsection describes that survey in more detail.

5.1.  The Merger Streamlining Group's survey on the implementation of four ICN
Recommended Practices.

The private competition bar has played a prominent role in assessing the implementation of
the very ICN Recommended Practices that it advised competition agencies on drafting and
adopting. In particular, a team of internationally renowned competition law practitioners®'

3% As will become clear, these four Recommended Practices refer specifically to procedural and institutional
matters associated with a merger review and not to the analytical techniques that might be employed by a com-
petition agency during a merger review. It is logically possible, therefore, for a competition agency to adhere to
international best practices on procedural matters while failing miserably in its economic analysis of mergers.
This implies that it would be erroneous to assume that implementing best practices on procedural and institu-
tional matters necessarily results in an improved allocation of resources. Moreover, it is an open empirical ques-
tion as the extent to which the former results in the latter.

3! This team included Janet McDavid, Phillip Proger, Michael Reynolds, J. William Rowley, and A. Neil Camp-
bell.
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conducted two distinct surveys on the implementation of the ICN's Recommended Practices
in 2003 and in 2004 at the request of the Merger Streamlining Group.’> The survey conducted
in 2003 assessed "compliance™" with the first three ICN Recommended Practices (on the ju-
risdictional nexus of merger reviews, notification thresholds of merger reviews, and matters
relating to the timing of notification to competition agencies of proposed or completed merg-
ers or acquisitions.) This was followed by a much more extensive survey of the degree of im-
plementation of the next four Recommended Practices adopted by the ICN, those relating to
the important matters of the length of time for a merger to be reviewed, the requirements for
initially notifying a transaction to the authorities, the transparency of merger review proce-
dures, rules, guidelines, and decisions, and the review of merger control provisions.34

Rowley and Campbell (2005, page 3) note that the 2003 and 2004 "surveys were designed to
gather information that is as objective as possible in order to allow an assessment of the level
of implementation of each Recommended Practice in each ICN jurisdiction." The 2004 survey
comprised 34 questions, all but four’ of which addressed a different aspect of the second
batch of Recommended Practices adopted by the ICN or the extensive commentaries on each
of these Practices that have been published by the ICN's Mergers Working Group.*® It is
worth noting that not every aspect of the four Recommended Practices were the subject of a
question in the 2004 survey. Moreover, the majority of questions referred to the advice given
by the ICN's Mergers Working Group concerning these four Recommended Practices, rather
than to the text of the Recommended Practices themselves. (It may also be worth noting here
that typically the former are considerably more specific than the latter.)

The survey questionnaire was initially devised by the above-mentioned team of private practi-
tioners and then sent to two senior members of the ICN for comment. The revised question-
naire was sent in late February and early March 2004 to the heads of the 74 competition agen-
cies that were members of the ICN at that time, with a request that the survey be returned in
four weeks or less (the significance of this request will become clear in the text that follows.)
The same revised questionnaire was also sent to one local legal counsel or academic with ex-
pertise in competition law in each jurisdiction that was an ICN member at the time.

Rowley and Campbell (2004) report that 33 competition agencies returned "substantially
complete" surveys by 7 April 2004; the cut-off date for inclusion in their preliminary report.

32 The members of this Group are Alcan Inc., British Telecom, Charles River Associates, Compaq Computer
Corporation, General Electric Company, Goldman Sachs International, NERA, Rio Tinto PLC, and Vodafone
Group PLC.

33 While many readers may find the term compliance, as it relates to such international norms, neutral, it is worth
noting that many competition officials that we spoke to balked at this term, often preferring to use the term "con-
formity." The latter term also appears in ICN documentation on the Recommended Practices see, for example,
page 2 of ICN (2005b). To some the term compliance implies that there may be an obligation to adhere to the
ICN's Recommended Practices, whereas it has been argued that their implementation is voluntary. Competition
officials may also fear that if their agency is not perceived to be in compliance then they will come under pres-
sure from the private sector bar and others to take steps, some of which may encroach on their discretion, author-
ity, and prerogatives, to come into compliance. While some readers may regard these matters as merely seman-
tic, those who follow the evolution of the ICN will recognise just how sensitive these matters are, especially to
officials serving in actual or nominally independent competition agencies. Another point to bear in mind is that
the degree of implementation and degree of conformity are often used synonymously in the literature on the
ICN. To the extent that full implementation leads to complete conformity then there is some logic to this.

3 These four Recommended Practices are often referred to as "Review Periods," "Requirements for Initial Noti-
fication," "Transparency," and "Review of Merger Control Provisions." Originally these four Recommended
Practices were numbered IV through VII, respectively. In 2004 Practice number VI (Transparency) was renum-
bered VIII and Practice number VII (Review of Merger Control Provisions) was renumbered IX.

3% The 2004 survey included four questions about the implementation of ICN recommendations in general. As
the answers to these questions did not relate to the implementation of a specific Recommended Practice, we did
not use this data in the empirical analysis conducted for this paper.

3% Appendices A-B of Rowley and Campbell (2004) reproduce the questionnaire used in the 2004 survey.
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No competition agency explicitly declined to participate, but 38 failed to respond to the ques-
tionnaire. Legal counsel and academic scholars returned 43 substantially complete surveys.
Again none of the latter openly declined to respond but 28 sent in no response. Rowley and
Campbell (2004) note that "the slightly higher private sector response rate may reflect re-
source availability...and/or possible self-selection biases. Agencies which are not committed
to implementation of Recommended Practices may have been less inclined to respond, while
private law firms were presumably not subject to the same disincentive and may have wel-
comed the opportunity for visible participation in the public policy process" (footnote 15, ital-
ics in the original text). Another possibility is that private law firms may have been reluctant
to publicly’’ evaluate an agency that it has dealings with, especially if a truthful evaluation
showed a low level of implementation of the ICN's Recommended Practices. This phenome-
non may be more important in jurisdictions with smaller competition law communities (where
it may be the case that everyone knows what everyone else is up to.) In this regard it is worth
noting that, with the exceptions of France, Japan, and Mexico, every other jurisdiction where
there was no private sector response had a relatively small population.

Appendix C of Rowley and Campbell (2004) identifies the 60 jurisdictions where at least one
survey response was received in time for inclusion in their preliminary report.”® Of the 60
jurisdictions for which some form of response was received by 7 April 2004, the coded survey
responses for only 56 of them are reported in Appendices D-G of Rowley and Campbell
(2004).%° Moreover, of the 30 questions relating specifically to the implementation of the four
ICN Recommended Practices, 25 coded responses were reported in Appendices D-G. The
primary data source for our study, then, includes these coded responses for each of the 56
jurisdictions, yielding a maximum of 1400 possible observations on national merger regimes.

A survey response was coded zero if there was no implementation of a particular ICN Rec-
ommended Practice, aspect of a particular Recommended Practice, or associated commentary
on a given Recommended Practice. Following the original survey, partial implementation (as
assessed by the survey respondent) was coded 0.5 and full implementation was coded 1.0.
Separate codes were used to indicate where no response was given and when the response
"not applicable" was reported.* Rowley and Campbell (2004) note that, in those jurisdictions
where a response was received from a competition agency and a private sector expert, any
disagreements in their reported responses tended to be resolved in favour of the competition
agency (page 10 footnote 17). Unfortunately, Rowley and Campbell (2004) do not report,
where they exist, the separate responses of a competition agency and a private sector expert
from the same jurisdiction, but they note that these responses were "generally congruent”

(page 10).

In addition to concerns about the potential subjectivity in answering survey questions, in cod-
ing errors, and the like, we wanted to check whether the 56 jurisdictions for which responses
were available were representative of the ICN's total membership of 74 jurisdictions (at the
time the survey was completed.) In particular we are interested in the following questions:
were the survey responses skewed towards richer countries, towards agencies that were inde-

37 The identities of all the private sector survey respondents are listed in Appendix C of Rowley and Campbell
(2004). The possibility of anonymous private sector responses does not appear to have been considered by the
organisers of this survey.

¥ In a subsequent paper these authors reported that responses from five more ICN jurisdictions were received,
see page 2 of Rowley and Campbell (2005). These latter survey responses have not been made publicly available
and thus are not part of our analysis. Moreover, as far as we can discern no final report has been subsequently
published on the internet or elsewhere.

3 We could find no explanation for this discrepancy.

0 Of the total of 1400 possible responses 121 of them, amounting to less than ten percent, were coded "no re-
sponse" or "not applicable" and so were dropped from our empirical analysis. The total number of observations
in our sample, therefore, was 1279.
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pendent, towards jurisdictions that receive more foreign direct investment (of which cross-
border mergers and acquisitions is a component), or towards locales where more foreign law-
yers are based? In addition, were responses more likely from those jurisdictions whose com-
petition agencies were initial members of the ICN? Likewise, were responses more likely
from those jurisdictions whose competition agencies served on the ICN Mergers Working
Group at the time of the survey? Or was the likelihood of a response determined by the fact
that a jurisdiction had a merger review law in the first place, bearing in mind that not all ICN
members have such a law on their statute books? These questions relate to the propensity for a
response to be made at all, and not to the nature of those responses (which we will examine
later.) In unreported probit estimates, which are available upon request, the only statistically
significant determinant of whether a survey response was completed for a jurisdiction (by
either the competition agency or a private sector expert) was whether that jurisdiction had
enacted a merger review law or not. Variables corresponding to every other hypothesis men-
tioned above were statistically insignificant, even at very generous levels of significance.”’
This finding suggests that whatever faults the 2004 survey might have being unrepresentative
of the entire ICN membership is not one of them.

5.2, Twelve hypotheses concerning the degree of conformity of national merger review
regimes with the ICN's Recommended Practices.

We considered a broad range of hypotheses concerning the degree of conformity drawn from
a number of sources; specifically, writings about or by the ICN, writings on competition law
and international competition policy, the literature on international relations concerning con-
formity with voluntary international norms (which are often referred to as "soft law" in that
particular literature), and from economics and the study of political economy. We describe
each hypothesis in turn.

The first hypothesis concerns the identity of the survey respondent. As noted earlier, the de-
gree of conformity assessed by competition agencies may differ from that assessed by the
private sector. Moreover, should the former wish their efforts and particular circumstances to
be cast in the best possible light then their responses may indicate greater conformity than that
reported by a private sector expert. Recalling also, that in some jurisdictions both a competi-
tion agency and a private sector expert answered the survey questionnaires, and given the
stated tendency of the survey's organisers to generally defer to the competition agency's as-
sessment when discrepancies arose, then taking all of the above into account, the first hy-
pothesis can be stated thus: the reported degree of conformity will be lower when a private
sector expert alone responded to the survey questionnaire.

The second hypothesis is drawn both from the ICN's own publications and from the interna-
tional relations literature. A sub-group of the ICN's Mergers Working Group noted that its
members could contribute to implementation of the ICN's Recommended Practices by "lead-
ing by example" (ICN 2005 page 16). Our second hypothesis, then, is that the degree of con-
formity will be higher for the members of the ICN's Mergers Working Group that drafted the
four Recommended Practices which were the subject of the 2004 survey questionnaire. This
ICN sub-group also noted that "mature institutions and regional leaders should be aware of
their likely influence on newer agencies, and review their own systems accordingly" (ICN
2005b, page 14). If, indeed, more established competition agencies and regional leaders be-

*I Our data on whether a jurisdiction had a merger law in 2004 was taken from ICPAC (2000) (for those jurisdic-
tions that had enacted a merger law up until the publication of the ICPAC report) and was updated to 2004 using
the country profiles assembled by the International Bar Association and reported on the website of the Global
Competition Forum, www.globalcompetitionforum.org
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have in this manner, then membership of the ICN's Mergers Working Group may contribute
in a positive and statistically significant manner to conformity.**

A "leading by example" dynamic is not the only possible explanation for this second hypothe-
sis, as the literature on international relations makes clear. Goldstein et a/ (2001) argue that
state bodies tend to negotiate and agree to international norms that they intend on following
anyway, an implication of which is that the norms agreed by a group of leading countries
merely codifies their existing practices. In which case, conformity is more likely to be higher
among those jurisdictions whose competition officials drafted these four Recommended Prac-
tices.

A third hypothesis concerns the timing of a competition agency's admission to the ICN. In the
international relations literature initial members of a group that have agreed certain soft law
provisions are said to conform more to these norms, not because they may have drafted those
norms, but because they see inherent value in these norms and believe that other official
agencies or governments should also adopt them. What matters here, then, is the initial mem-
bership of the ICN, rather than the membership of the ICN's Mergers Working Group that
drafted the four Recommended Practices in question. (As the latter two groups do not entirely

overlap empirical assessment of the second and third hypotheses becomes, in principle, feasi-
ble.)

Another logical possibility, which diverges from the third hypothesis, is that competition
agencies that joined the ICN after its creation did so in part because they knew they already
conformed, by and large, with the Recommended Practices. On this view some competition
agencies might fear the international benchmarking that conformity assessments inevitably
generate, and not join the ICN in the first place. In which case, latter joiners to the ICN would

have degrees of conformity that, on average, were as high or higher than founding members
of the ICN.

Yet another possibility is that competition agencies which know their conformity with inter-
national norms is weak may join the ICN anyway, so as to signal to other competition agen-
cies (some of whom provide technical assistance or can influence the allocation of technical
assistance by others) that they are serious about improving their conformity over time but
need help to do so. This argument provides a further rationalisation of the third hypothesis.

The fourth hypothesis arises from the strong presumption in discussions and official publica-
tions on competition law and its enforcement of the benefits of establishing independent en-
forcement agencies. Independence, here, is typically taken to mean the absence of political
involvement in the decisions taken by the competition agency. Independent agencies may
have greater discretion to conform to the ICN's Recommended Practices, a point that is par-
ticularly pertinent given that some of the changes required to meet these Practices need not
involve legislation and may well fall within the powers already allocated to a competition
agency. The fourth hypothesis, then, is that jurisdictions with independent competition agen-
cies will conform to a greater degree to the ICN's Recommended Practices.

The spread of competition laws around the globe during the last 15 years motivates the fifth
hypothesis, namely, that recently established merger review regimes do not conform as much
to international norms as more established regimes. A number of rationales for this hypothe-
sis can be advanced. First, the adoption of a merger review regime may be part of the first
enactment of a competition law and establishing the competition agency may take priority
over adhering to international norms. Second, limited experience with implementing competi-
tion law may have not convinced officials of the benefits of transparency and the other norms

*2 In this regard readers may wish to note that the obvious candidates for "leadership" and "maturity," the U.S.
antitrust agencies and the European Commission, were members of the ICN's Mergers Working Group at the
time that the four Recommended Practices in question were drafted.
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contained in the ICN's Recommended Practices. Third, jurisdictions with nascent merger re-
view regimes may have smaller communities of private practitioners and academic experts
who make the case for adopting international best practices. A contrary perspective is that
nascent merger review regimes have the opportunity to adopt international norms from the
very beginning.

The sixth hypothesis is motivated by the ICN's own reports of the factors facilitating imple-
mentation of the Recommended Practices. ICN (2005b) notes that some competition agencies
in jurisdictions in and around Europe remarked that convergence with the European Commu-
nity Merger Regulation (ECMR) was the key factor in determining whether and how a juris-
diction reformed their merger review regimes. It has even been said that on some occasions
the Recommended Practices took second place to the ECMR (see ICN 2005b, page 6). These
considerations motivate a sixth hypothesis, namely, that the degree of conformity with the
Recommended Practices differs between jurisdictions that (i) are members of the European
Union, (ii) are seeking membership of the European Union, or (iii) have an association
agreement with the European Union, and other ICN members with merger review regimes. A
comparable hypothesis was advanced for those nations with formal cooperation arrangements
on antitrust matters with either the United States Government or with the two antitrust en-
forcement agencies of the United States. To the extent that the European Union's and the U.S.'
models of merger review differ in their conformity with the ICN's Recommended Practices, it
will be interesting to see if there is any evidence of these agencies influencing the degree of
conformity of other agencies that are, for one reason or another, in their respective "orbits."

The seventh legal-cum-institutional hypothesis relates to the legal origins of the jurisdictions
that are ICN members. Even though "the [Recommended] Practices are designed to accom-
modate different legal traditions and stages of development" (ICN 2005b, page 1), it will be
useful to examine whether in fact differences in legal tradition appear to influence the degree
of conformity reported in the survey used here. Given the leading roles played by the U.S.
antitrust authorities and European Commission's competition agency in the ICN, including
their role in drafting the Recommended Practices, the seventh hypothesis is that a jurisdiction
whose legal system shares a common heritage with that of the U.S. will have a different de-
gree of conformity with the Recommended Practices than other ICN members. A similar hy-
pothesis can be stated for those jurisdictions that share a common legal heritage with the
European Union.

The remaining hypotheses concern either purely economic factors or matters relating to the
political economy of competition agencies and merger reviews. The eighth hypothesis con-
cerns the potential influence of the size of a nation's economy on conformity. Specifically, we
examine whether the degree of conformity with the Recommended Practices is higher in na-
tions with larger economies. There are a number of possible rationales for this hypothesis. For
example, larger economies may be politically more powerful and therefore more inclined to
act unilaterally. Alternatively, larger economies may wish to act as "benign hegemons" seek-
ing to spread their regulatory values and practices through soft law.

Another factor that might affect the degree of conformity are the resources available to a
competition agency. This, in turn, motivates the ninth hypothesis, stated as follows, competi-
tion agencies with larger staffs (larger budgets) will exhibit a higher level of conformity with
the ICN's Recommended Practices. Higher levels of agency resources may facilitate confor-
mity in so far as the Recommended Practices require staff time and funds to be implemented.
In addition, budgetary and personnel resources can facilitate participation in international
meetings where Recommended Practices are discussed and in the many telephone conference
calls that the ICN Working Groups organise each year.

The value of complying with a set of merger-related international norms may well be higher
for those jurisdictions where the value of inward cross-border mergers and acquisitions is
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higher. Agencies may find that the management of their case load is eased by conformity to
accepted international norms, providing an incentive to adhere to those norms in the first
place. The tenth hypothesis, then, is that conformity is higher in jurisdictions where foreign-
ers are merging with, or acquiring, more domestic firms. An alternative rationale for this hy-
pothesis is that agencies in jurisdictions with plenty of inward cross-border mergers and ac-
quisitions feel greater pressure from other competition agencies and from the private sector
bar to comply with international norms.

The eleventh hypothesis is motivated by the domestic political-economy pressures faced by
competition agencies, even independent competition agencies (that, after all, may seek to pre-
serve the discretion available to themselves.) This hypothesis states that domestic political
pressure influences the degree of conformity to a greater extent in jurisdictions where the
excess of the sales of domestic firms to foreigners over sales of foreign firms to own nationals
is higher. There are two competing rationales for this hypothesis. First, a nationalistic gov-
ernment could put pressure on its competition agency to reduce the likelihood of foreign ac-
quisitions of domestic corporate assets being approved. The competition agency, perhaps feel-
ing relatively powerless to resist, preserves enough discretion in its merger review regime to
act as the government wishes; discretion that may well come at the expense of the agency's
conformity with the ICN's Recommended Practices.

An alternative rationale for the eleventh hypothesis is that a forward-looking competition
agency seeking to preserve its independence deliberately conforms to international norms so
that, should its home government ever seek to encourage it to reduce the number of foreign
takeovers of domestic corporations, the agency can argue that de facto discrimination against
foreign firms would be relatively obvious to experts at home and abroad. The resulting criti-
cism could, in turn, have significant adverse consequences for the reputation of the national
competition enforcement regime and for the perception of the nation's investment climate.
This strategy may be more appealing to those competition agencies who are, or expect to be,
under significant political pressure to favour domestic firms; if so, then this will induce a
positive correlation between the degree of conformity and the likely intensity of political pres-
sure.

The twelfth hypothesis is drawn from the study of international trade flows. A long-standing
contention among trade economists (see Bhagwati 1968, Blackhurst 1991) is that open bor-
ders can constrain the exercise of market power by firms and in so doing undermine the case
for separate state measures against anti-competitive practices, including those that may be
created or facilitated by mergers and acquisitions. Jurisdictions with lower barriers to imports
may, on this view, feel less need to comply with international norms on merger reviews. An
alternative line of argument notes that government agencies in economies that import more
goods and services tend to be more aware of the cross-border consequences of corporate
transactions and have a greater interest in establishing and abiding by international norms for
such transactions. This interest may manifest itself in a number of international fora, one of
which is the ICN. Stated neutrally, then, the twelfth hypothesis is that the openness to imports
in a jurisdiction influences the degree of conformity with the ICN's Recommended Practices.

The next subsection (5.3) discusses the average level of conformity of the survey respondents
with the four Recommended Practices. The subsection that follows (5.4) describes the addi-
tional data that was collected so as to enable a statistical evaluation of the twelve hypotheses
outlined above. In subsection 5.5 the findings from confronting these 12 hypotheses with the
responses to the 2004 survey and the data collected in subsection 5.4 are reported.
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5.3. A note of caution in interpreting the average level of conformity with the four
Recommended Practices.

After collecting such an enormous amount of information concerning national merger reviews
and their conformity with the ICN's Recommended Practices it is perhaps only natural to
calculate and report summary statistics on a jurisdiction-by-jurisdiction basis. Taking account
of intermediate levels of conformity®’, Rowley and Campbell (2004) do exactly this, first, by
calculating the percentage of times a given jurisdiction was found to be in conformity and,
then, ranking jurisdictions on that basis. While this approach has some merits one concern** is
that it treats the self-assessments of competition agencies on an equal footing with assess-
ments completed by private sector experts and academics, even though the former may well
assess their own conformity more generously than the latter. We explore this matter further
here, letting the data reveal any differences in the average propensity to conform across these
types of survey respondent or reporter.

The first step we took was to take a firm view of assessments of conformity; that is, only as-
sessments of full conformity counted in an agency's favour and were coded with a survey re-
sponse of one. Therefore, all other survey responses (including responses indicating partial
conformity) were coded as zeros. Next, we created two "reporter" dummy variables; one to
indicate where only the competition agency responded to the survey and another to indicate
where both the competition agency and a private sector expert responded to the survey. Then,
we ran a regression taking the dichotomous survey response as the dependent variable and
using the two reporter dummy variables as well as jurisdiction-specific and question-specific
fixed effects as independent variables. A probit estimator was used to recover the parameter
estimates. These estimates confirm the priors above, namely, that the assessments of competi-
tion agencies on their own add positively and statistically significantly to the degree of con-
formity with the ICN's Recommended Practices. In contrast, survey responses based on the
reports of both competition agencies and private sector experts do not report, on average,
higher levels of conformity than when the private sector experts reported alone. These pa-
rameter estimates where used to forecast what we shall refer to as the unadjusted probability
of conformity with each survey question. The mean unadjusted probability of conformity for
each jurisdiction was then calculated and the jurisdictions ranked on that basis. The column
labelled "Rank" in Table 1 reports the average conformity ranking on this basis and it is very
similar to that reported in Rowley and Campbell (2004).

So as to remove the variation created by the reporter's identity, we recalculated for each sur-
vey response the probability of conformity had the competition agency alone completed and
returned the survey. For each jurisdiction we then calculated the mean of this adjusted prob-
ability of conformity and ranked the jurisdictions on this basis. In Table 1 the column labelled
"Rank adj" reports the adjusted ranking produced in this fashion. The neighbouring column
labelled "Diff" reveals how adjusting for a common survey respondent affects the ranking of
conformity. The case of the United States is particularly instructive. According to Rowley and
Campbell (2004, Appendix C) neither of the U.S. antitrust enforcement agencies responded to
the survey questionnaire, but a private sector law firm did. The latter's responses, once com-
pared to those made by reporters in other jurisdictions, placed the U.S. at 26" in terms of con-
formity, just above the half-way mark. Had the only survey respondent from the U.S. been
one of its antitrust enforcement agencies we estimate that this factor alone would have pro-
pelled it up 18 places to the eighth highest level of conformity, a substantial change. This

# Recall the responses to some survey questions were coded 0.5 (instead of zero or one) to indicate partial con-
formity with a particular aspect of the ICN's Recommended Practices.

* One cannot, of course, assume that a jurisdiction that conforms with the four Recommended Practices sur-
veyed by the Merger Streamlining Group in 2004 is in conformity with the other Recommended Practices of the
International Competition Network. Care must be taken when drawing conclusions from such analyses about the
overall level of conformity with all of the ICN's Recommended Practices.
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finding is not unique to the United States. Table 1 reveals that, once the reporters identity was
controlled for, the rank of 30 of the 56 survey respondent changes by 10 or more places! This
latter finding should act as note of caution when interpreting raw scores of conformity with
the ICN's Recommended Practices.

5.4.  Other data collected for this study.

In this subsection we describe the data collected so that each of the 12 hypotheses outlined in
subsection 5.2 could be evaluated. We also describe the variables constructed from such data
and that were subsequently used in our econometric analysis of the degree of conformity of
the ICN membership with four Recommended Practices.

With respect to the first hypothesis, in the last subsection we described how the information
contained in the description of the survey (specifically Appendix C of Rowley and Campbell
2004) was used to create two dummy variables relating to the types of survey respondent. We
label the dummy variable that refers to those jurisdictions where survey responses were only
received from competition agencies as CA. The other dummy variable is referred to as
BOTH, corresponding to the case where both the competition agency and a private sector ex-
pert submitted survey responses.

With respect to the second and third hypotheses information on the ICN's website™ was used
to construct a dummy variable to indicate if a jurisdiction was an initial member of the ICN
and another dummy variable to indicate if a jurisdiction was a member of the Mergers Work-
ing Group that drafted the four Recommended Practices which were the subject of the 2004
survey. These two dummy variables are labelled IM and MWG respectively and both take the
value of one if a jurisdiction was involved in the manner described above.

The fourth hypothesis requires some objective means of identifying whether a competition
agency is independent or not. This is a particularly difficult matter as independence may not
best be thought of as a binary variable. Worse still, there is no widely accepted measure of
agency independence. Undeterred, and well aware of the pitfalls and drawbacks, we created a
binary independent variable that identified whether a jurisdiction had at least one*’ competi-
tion agency whose office was not located within a government agency or department. The
addresses of competition agencies, reported in UNCTAD's 2005 Directory Of Competition
Authorities®™ was used to classify each jurisdiction according to the binary criteria stated
above. To the extent that agencies located in ministries are more likely to have their decisions
over-ruled by their senior government officials than those located elsewhere, then this method
of coding independence has some value. A disadvantage is that physical location of a compe-
tition agency is no guarantee of the absence of interference in decision-making from senior
government officials. This dummy variable is labelled IA.

Data on whether a jurisdiction has adopted a merger review law in recent years was taken
from the national reports posted by the Global Competition Forum at
www.globalcompetitionforum.org. A dummy variable was created that took a value of one if
a jurisdiction adopted a merger review law for the first time after 31 December 1999. This
variable is labelled NML and it will be used to evaluate the fifth hypothesis.

45 . . .
www.internationalcompetitionnetwork.org

" Some jurisdictions have more than one competition authority at the national level. The United States and Bra-
zil are examples.

* This directory can be downloaded from http://www.unctad.org/en/docs//c2clpd49 _en.pdf. For the purposes of
this study we classified the European Commission's competition agency as independent, a classification which is
in line with that agency's perception of its circumstances.
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Evaluating the sixth hypothesis requires data on whether a jurisdiction has strong competi-
tion-related ties to either the European Union or to the United States. Two dummy variables
were created here. The first such variable, labelled ECA, takes a value of one if a jurisdiction
was a member of the European Union in 2004, was applying for membership of the European
Union in 2004, or had an association agreement with the European Union in that year. The
second dummy variable, labelled USA, takes a value of one if the jurisdiction's competition
agencgg was a signatory to a bilateral antitrust cooperation agreement with the United States in
2004.

Information reported in the World Bank's Doing Business database®® was used to determine if
a jurisdiction's legal system has the same origins or heritage as the European Union or the
United States. Again, two dummy variables were created, labelled ECLO and USLO respec-
tively. These two dummy variables took a value of one when a common legal heritage existed
and a zero otherwise. This information will be useful for evaluating the seventh hypothesis.

Turning now to the economic and political-economy hypotheses, data on the gross domestic
product of each jurisdiction in the sample was collected for the year 2003 from the online
version of the World Bank's World Development Indicators.”’ This data was corrected for
differences in purchasing power across jurisdictions. We denote the logarithm of this variable
as LGDP and will use the latter as an indicator of the economic size of a jurisdiction.

Data on the staff size and budgets of competition agencies was taken from Nicholson (2001).
The budgets were converted into U.S. dollars and the logarithm of them taken, yielding a
variable that we shall label LBUDGET. The logarithm of the number of professional staff*>
employed by an agency was used to create a variable that we denote LSTAFF. This data was
not available for every jurisdiction and traditional techniques were used to impute values of
these variables for those jurisdictions where such data was originally missing.>

Evaluating hypothesis number ten requires data on inflows of cross-border mergers and ac-
quisitions. The United Nations Conference on Trade and Development's (UNCTAD's) World
Investment Report’* was the source we used and such flows are reported in millions of US
dollars.” For our purposes we took the mean level of cross-border mergers and acquisitions
inflows into a jurisdiction for the years 1995 to 2003.°® The logarithm of this data was taken
and the resulting variable denoted LMA.

The eleventh hypothesis concerned the possible response of a competition agency when for-
eign purchases of domestic corporate assets exceed domestic purchases of foreign firms cre-
ates domestic political pressure on the agency to impede foreign purchases (perhaps by devi-
ating from international best practices on merger review.) This pressure is, by definition, one-

A list of these agreements can be found at http://www.usdoj.gov/atr/public/international/int_arrangements.htm
%0 This database can be accessed at http://www.doingbusiness.org/

>! Subscribers to this database can access it at http://devdata.worldbank.org/dataonline/

>2 Typically trained lawyers, economists, and accountants.

>3 Imputation was done at a prior stage by using the parameter estimates (from a regression of LSTAFF, or
where appropriate LBUDGET, on all of the independent variables used in this paper) to forecast the missing
values of these resource-related variables.

>* Information on this report can be found at
http://www.unctad.org/Templates/Page.asp?intltemID=1465&lang=1

> It should be noted that UNCTAD does not actually collect this data, instead it makes use of information on
cross-border mergers and acquisitions provided by Thompson Financial Securities. As is well know by those
who use this data often, even though this data source is probably the best available it is still imperfect and read-
ers should bear this in mind. For a further discussion of this matter see Evenett (2003).

°% Therefore this data precedes the year in which the survey was undertaken, somewhat mitigating concerns
about any contemporaneous causation between the characteristics of national merger reviews (surveyed in 2004)
and the value of inward cross-border mergers and acquisitions.
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sided; that is, the competition agency derives no political credit (or benefit) if on net domestic
firms are buying more assets abroad than foreigners are acquiring at home. We construct a
comparable cross-jurisdictional variable to proxy for this potential source of political pressure
on competition agencies. First, data in the World Investment Report was used to calculate the
difference between the value of inward and outward cross-border mergers and acquisitions
experienced by a jurisdiction during the years 1995-2003. If that difference is negative, it was
set to zero. This difference was divided by the sum of inward and outward cross-border merg-
ers and acquisitions experienced by a jurisdiction, creating an index that lies between zero and
one. The number one was then added to each jurisdiction's value of this index and the loga-
rithm of the resulting sum taken, creating a variable we denote as LPOL.”® It will be interest-
ing to see whether higher levels of LPOL are associated with a larger or smaller degrees of
conformity with the Recommended Practices.

Data on the share of total imports by a jurisdiction in national income, available from the
online version of the World Development Indicators, was used to proxy for the openness of a
jurisdiction to international trade. The logarithm of one plus this share is denoted LIMP.

Comparing the variables constructed for the legal-cum-institutional factors and the economic
and political-economy factors it is apparent that the former are binary in nature whereas the
latter are continuous variables. We return to this point when interpreting the econometric re-
sults in the next subsection.

5.5.  Econometric approach and estimation results.

Our goal is to understand which factors correlate with the degree of conformity of the ICN's
membership in 2004 with four Recommended Practices on merger review, recognising that
these correlates may well differ across classes of ICN members. We would also like to know
which, if any, of the 12 hypotheses elaborated earlier tend to be rejected by the data.

The first step was to examine whether the economic and political-economy factors had any
explanatory power, having controlled for the variation created by reporter-specific factors
(recall the first hypothesis) and question-specific effects. Table 2 reports the marginal effects
from a probit regression on a series of economic and political-economy variables (correspond-
ing to hypotheses numbered eight through 12). It is worth noting that in specifications one
through six the variables LSTAFF, LBUDGET, and LIMP were purged of the influence of
national income (LGDP). This was done to see whether, given their level of national incomes,
unusually well-resourced competition agencies or jurisdictions unusually open to trade tended
to exhibit different levels of conformity than elsewhere. Specifications seven to nine report
the parameter estimates without purging these three variables of national income. Finally,
Table 2 is organised so that specifications one, four, and seven (two, five, and eight) [three,
six, and nine] were applied to the entire sample of survey responses (the survey responses of
the jurisdictions that joined the ICN after it was initially created) [the survey responses of the
initial members of the ICN], respectively. A comparison of the correlates of conformity be-
tween the initial members and the subsequent members of the ICN is therefore possible.

What findings are there in Table 2? First, the tendency of competition agencies to assess their
conformity more highly than private respondents remains a feature of the data; the parameter
estimates on CA are always positive and statistically significant. Second, comparing specifi-
cations two and three (or five and six, or for that matter, specifications eight and nine), there
are clear differences in the determinants of conformity between the initial ICN members and
the jurisdictions that subsequently joined the ICN. Third, the size of a jurisdiction's national

¥ This transformation is monotonic, so higher values of the original index result in higher values of LPOL.
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income (LGDP) correlates positively with conformity only in the sample of initial ICN mem-
bers. The lack of any such correlation in the sample of subsequent ICN members could be
interpreted as implying that the level of development appears not to be an impediment to con-
formity with these particular Recommended Practices.

Fourth, in both samples conformity was positively correlated with the amount of inward
cross-border mergers and acquisitions activity, although the finding here is weaker for those
jurisdictions that did not initially join the ICN. Even so, this finding is consistent with the
interpretation that competition agencies find conformity to international norms more benefi-
cial when they have to review more transactions with a cross-border component, perhaps be-
cause foreign as well as domestic experts are likely to scrutinise these agencies' procedures
and decisions.

Fifth, the political-economy variable LPOL works in opposite directions in the two samples of
ICN members. Among initial members conformity with the ICN's Recommended Practices
tends to be higher in those jurisdictions where foreigners are buying up more domestic corpo-
rate assets, suggesting that international norms could be being used to resist domestic political
pressure to discriminate in merger reviews. Jurisdictions that joined the ICN after it was
formed, however, tend to conform less when foreigners are buying up more domestic corpo-
rate assets. For the latter jurisdictions, then, political pressure arising from international cor-
porate restructuring could act as a constraint on the degree to which such jurisdictions can
converge to international norms on merger review.

Sixth, the openness of a jurisdiction to trade tends to be positively correlated with conformity
with the Recommended Practices in those jurisdictions that subsequently joined the ICN. This
finding is hard to square with the argument that open borders make investments in national
review regimes unnecessary. Perhaps more interestingly is the fact that such a correlation was
not found in the sample of initial ICN members, and this may well account in part for the of-
ficials from competition agencies in the founding ICN members seeing no link between open-
ness to trade and adherence to international norms on merger reviews.

Seventh, whether one uses a variable to proxy for the size of the staff of a competition agency
or data on its budget, and whether or not one purges those two variables of the variation cre-
ated by national income, we found that resources do not appear to influence the degree of con-
formity by initial ICN members. In contrast, resources are positively correlated with confor-
mity for the non-founding ICN members. Many of the latter are developing countries with
particularly small budget allocations for their competition agencies and where there are con-
siderable pressing calls on national resources. If this result is robust™ then it implies that, for
the majority of the ICN's membership, the extent of future convergence in national merger
reviews is partly contingent on the resources available to national competition authorities.
However, before drawing such a conclusion it is appropriate to examine the effect of the le-
gal-cum-institutional factors on the degree of conformity with the four Recommended Prac-
tices. Furthermore, we will be able to check which of the findings from Table 2 are robust to
the inclusion of these latter factors.

Table 3 reports the estimation results with the legal-cum-institutional variables for six
specifications, two for each of the three samples and with and without the inclusion of the
economic and political-economy variables.”” The overwhelming impression is that the legal-
cum-institutional variables poorly correlate with conformity to the four Recommended
Practices considered here. Only 11 of the 40 relevant parameter estimates are statistically
significant at the 10 percent level. Worse still, when the entire sample of survey responses is

%2 We will discuss a number of robustness checks later in this section.

% Since all of the initial members of the ICN had independent competition agencies on our definition, the inde-
pendent variable IA was dropped from the specification involving sample responses from the initial ICN mem-
bers.
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the 10 percent level. Worse still, when the entire sample of survey responses is split into two
samples (for the initial and subsequent ICN members) only four of the 24 estimated parame-
ters for these variables are statistically significant. There is some evidence, however, that be-
ing in the orbit of the European Union does raise the level of conformity (the variable ECA
being positive and statistically significant in the sample including jurisdictions that subse-
quently joined the ICN) and arguably this is consistent with the qualitative evidence reported
in one of the ICN's own documents (ICN 2005b). Although the overall performance of the
legal and institutional variables is very poor, we would remind readers that this may be due to
the rather blunt (in this case, binary) proxies used to capture cross-jurisdictional differences in
these variables. Should more fine-grained proxies become available then it would be worth
revisiting this particular econometric analysis.

How did the inclusion of the legal-cum-institutional variables in the regressions affect the
estimated parameters for the economic and political-economy variables? The level of devel-
opment (proxied by LGDP) ceases to be positively correlated with the degree of conformity
of the initial ICN members. Agency resources (LSTAFF) still constrains the conformity of the
many jurisdictions that joined the ICN after it was formed. The volume of inward mergers and
acquisitions (LMA) is still positively correlated with conformity in both samples. The proxies
for political pressure (LPOL) still influences the degree of conformity in differing ways (rais-
ing conformity by the initial ICN members and lowering it among the later joiners). Openness
to trade (LIMP) ceases to be a determinant of conformity among subsequent joiners, just as it
was among the initial members of the ICN. Overall, then, three of the five findings from Ta-
ble 2 carry over to Table 3, that is, they are not undermined by the inclusion of the legal and
institutional variables in the econometric specifications.

Next we performed a series of robustness checks. The first check was to control for the receipt
of merger-related technical assistance by a jurisdiction. As ICN (2005b) notes some of those
ICN members which supply technical assistance to other competition agencies have incorpo-
rated information about the ICN's work into their assistance programmes. One hypothesis,
therefore, is that to the extent that recipients implement the ICN-related advice, their degree
of conformity will be higher than those who do not receive such technical assistance. Another
hypothesis is that the receipt of technical assistance is influenced by the perceived degree of
conformity with the ICN's recommendations, creating a potential endogenity problem. In a
similar vein, those countries that receive technical assistance may have certain common at-
tributes, such as having lower levels of national income or having recently enacted a merger
review law. In what follows we will try to sort out some of these effects.

Our first step in this regard was to collect data on the number of merger-related technical as-
sistance programmes that each ICN member received during 2000-2003. Many suppliers of
technical assistance report such information to the Organisation for Economic Co-operation
and Development and the World Trade Organization, which has been assembled into a joint
database® on technical assistance and capacity building activities on a wide range of govern-
ment policies. This database was the source used while conducting this particular robustness
check. We cannot rule out the possibility that some technical assistance programmes were not
reported to the OECD and the WTO. For each jurisdiction we created a dummy variable, de-
noted LTA, which took the value of one if a jurisdiction received at least one merger-related
technical assistance programme during 2000-2003. Taking the samples of survey responses of
the initial ICN members and other members separately, our second step was to run probit re-
gressions using question-specific effects, reporter-specific effects (CA and BOTH), the eco-
nomic and political-economy variables (used in Table 2) and the variable LTA as independent
variables.®” The estimation results for these two samples are reported in the first two columns

%! This database can be accessed at http://tcbdb.wto.org/
52 Note, therefore, that we drop the under-performing legal-cum-institutional variables.
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of Table 4. The previous qualitative findings are unchanged by the inclusion of the technical
assistance term. The latter is found to be negatively correlated with conformity suggesting,
amongst other explanations, that assistance is targeted towards under-conforming jurisdic-
tions.

Our third step was to correct for the endogenity of the technical assistance term by creating an
instrument for LTA that is a function of the following variables: whether a jurisdiction was
formerly a communist country (plenty of technical assistance has been directed towards the
transition economies since the fall of the Berlin Wall), the national income per capita of the
jurisdiction (data on which was obtained from the online version of the World Development
Indicators), and whether the jurisdiction shared a colonial link with Britain, France, Spain, or
the United States (generating two dummy variables, one for the European nations and one for
the United States.) This instrument was then used in an Instrumental Variables (IV) probit
estimation procedure to recover the marginal effects reported in the third and fourth columns
of Table 4. There are two qualitative implications of this approach. One is that the level of
development is no longer positively correlated with conformity in the sample of initial ICN
members, otherwise the signs and significance of the other independent variables are un-
changed. The other implication is that the effect of technical assistance on conformity has
diminished in the sample of newer ICN members, suggesting that selection effects were in-
deed important. Overall, though, the broad thrust of the findings that arose from the estimates
reported in Tables 2 and 3, especially as they relate to the economic and political-economy
variables, remains intact after controlling for the receipt of technical assistance.

In a second set of robustness checks partial conformity was now coded the same way as full
conformity. That is, instead of coding survey responses given values of 0.5 as zero we now
assign them values of one. We ran the principal specifications again with this alternative de-
pendent variable and the results are reported in Table 5. In specifications seven through nine,
where all of the independent variables are included, a small number of changes result. The
level of national income ceases to be positively correlated with conformity by initial mem-
bers, but openness to trade becomes significant at the ten percent level for that sample. Inter-
estingly, resources cease to be a constraint on the level of conformity of jurisdictions that
joined the ICN later.** The findings concerning the volume of cross-border mergers and ac-
quisitions and political pressure remain robust to the change in dependent variable.

Turning to the performance of the legal-cum-institutional variables in Table 5, a more gener-
ous evaluation of partial conformity generates one change. That is, jurisdictions whose legal
system has the same origins or heritage as those of the European Community are found to
have lower levels of conformity. For jurisdictions that are also in the orbit of the European
Union this effect is offset by close economic ties with Europe (the marginal effect on the
EULO term is smaller in absolute value than that for the ECA parameter). In short, though,
modifying the dependent variable does not rescue the legal and institutional variables from
their general tendency towards statistical insignificance.

In principle, one could examine whether the correlates of conformity differ across each of the
four Recommended Practices. Recovering parameter estimates for the newer and initial mem-
bers separately for each of the four Recommended Practices would involve undertaking probit
estimations on much smaller samples, with the likely result that few, if any, estimated pa-
rameters would be statistically significant. Instead of taking the latter approach, we dropped
in turn the survey responses from each of the four Recommended Practices, recovered four

63 Specifically, we used the Amemiya Generalised Least Squares (AGLS) estimator which was designed to deal
with endogenous regressors in probit models, see Newey (1987) for details. In the STATA statistical package
this amounts to using the divprob procedure.

% The point can still be made, however, that resources available to competition agencies appear to be a con-
straint on full conformity with the Recommended Practices.
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new sets of parameter estimates, and examined how robust the previous findings are to these
changes in sample composition. For the survey responses from non-founding ICN members
this approach results in sample sizes that good practice suggests are large enough, however
for the initial ICN members this approach often leaves us with only 150 data points or so to
estimate over forty parameters. In fact, we found considerable parameter instability in the
latter case; whether this is due to sample composition or too few degrees of freedom is hard to
say.

For the new ICN members excluding the survey responses on review periods, requirements
for initial notification, and review of merger control provisions has no discernable effects on
the parameter estimates.” Dropping the survey responses on transparency, however, under-
mines the explanatory power of previously significant economic and political-economy vari-
ables, leaving only one legal variable and the reporting dummy variable CA statistically sig-
nificant. We interpret this findings as follows: the degree of conformity of jurisdictions to
international norms on transparency is affected by economic and political-economy factors,
which is important to know as the transparency of national regulatory regimes are the subject
of discussions in a number of international fora. For the other three international norms, how-
ever, once question-specific and reporter-specific variation is taken account of, changes in
economic, political-economy, legal, and institutional factors neither constrain nor facilitate
conformity with these norms. *°

Another potential econometric concern arises because of potential non-zero correlations be-
tween the residuals from the same jurisdiction, a concern that may be particularly relevant
given that our independent variables are jurisdiction-specific. We employed Moulton's tech-
nique to "cluster" errors around jurisdictions, estimating the principal specifications accord-
ingly (Moulton 1990). In estimation results that are available upon request we find that, with
the exception of the openness variable, the economic and political-economy variables retain
the same signs and significance at standard levels. Clustering does not alter the broad patterns
of insignificant results for the legal and institutional factors.

What, in conclusion, are we to make of this barrage of statistical estimates? In our view it
would be churlish to infer that "law and institutions" do not matter. Regression tools are well
suited to examining the independent contribution of individual influences on endogenous
variables, and here we have found that pulling any one legal or institutional lever does not
seem to lead to greater conformity. This finding does not exclude the logical possibility that
the adoption of packages of legal and institutional measures can result in improvements in the
conformity with international norms on merger reviews. In contrast, resources and political
pressures on competition agencies do appear to independently influence the degree of con-
formity with international norms on merger review, in particular those norms that relate to
transparency of national merger reviews.

6. Concluding remarks.

In this paper we have reviewed the state-of-the-art knowledge on the economic effects of
cross-border mergers and acquisitions and undertaken, what we believe to be, the first
econometric analysis of a leading international policy initiative concerning merger review
regimes. Juxtaposing these two matters was revealing; the review of the economic literature
pointed to the inefficiencies and potential for resource misallocation created by uncoordinated
national merger reviews, while a leading initiative on mergers (that is, the International Com-

% These parameter estimates are available from the authors upon request.

66 Separately, one might also question whether it is appropriate to include the European Commission and the
competition agencies of the EU member states in the same sample. Despite the loss of observations, the findings
remain qualitatively unchanged if one excludes the survey responses from the member states of the EU.
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petition Network) seeks to foster the adoption of best practices in national merger reviews.
This creates a potential mismatch between theory and practice as it is not apparent how the
adoption of best practices and inter-agency cooperation will eliminate the potential for the
resource misallocation caused by the independent implementation of merger reviews. The
desire to preserve independence in competition law enforcement may well account for this
state of affairs, but a failure to demonstrate empirically that uncoordinated multi-jurisdictional
merger reviews creates substantial resource misallocation is another possible explanation.
Future economic research may well remedy this deficiency, even so the reluctance to pool
sovereignty is likely to be very strong.

The econometric analysis in this paper may be significant for three reasons. First, it highlights
the likely role that resources and political-economy factors play in affecting the degree to
which jurisdictions adhere to internationally-accepted best practices in merger reviews. Be-
yond the founding members of the ICN the limited resources devoted to competition agencies
and the apparent pressure to resist foreign takeovers of domestic corporate assets were found
to constrain the degree of conformity with four of the ICN's Recommended Practices on
merger reviews. This finding must surely cast doubt on whether this non-binding international
initiative will eventually result in widespread convergence in national merger regimes. This
conclusion should be qualified, however, by the fact that our analysis only considers a subset
of the ICN's Recommended Practices.

The second reason is that this paper is one of the few econometric evaluations of conformity
with non-binding international agreements, which international relations and legal scholars
often refer to as "soft law". These scholars tend to overlook economic factors as determinants
of conformity with soft law, yet we find some of these factors to be correlated with confor-
mity to international norms on merger reviews. Having said that, the differences between the
founding and later ICN members in the factors influencing the degree of conformity, that
were revealed by the econometric analysis in this paper, are consistent with some of the hy-
potheses advanced by international relations scholars. Our principal observation here is that
there is a case for broadening the set of hypotheses concerning the degree of conformity with
soft law.

The empirical analysis in this paper is relevant to the debate within international trade circles
(and elsewhere) on the relative merits of binding versus non-binding international obligations.
The former have come in for particular criticism in recent years because they are thought to
place too much resource-related burdens on signatories, in particular on developing countries.
Concerns about so-called implementation costs have led some to advocate treating some regu-
latory matters, such as competition law and policy, in non-binding agreements. This latter
policy recommendation would be undermined somewhat if it were found that the degree of
participation or the benefits of participating in non-binding international initiatives were also
constrained either by the availability of resources or by political-economy pressures. Our em-
pirical analysis shows that these constraints are indeed at work in the merger area®’; a finding
which points to the need for a more balanced discussion of the pros and cons of different
types of international obligation on competition law and policy.

There is plenty of scope for future research into the determinants of conformity with soft law
obligations on competition law-related matters. Our analysis examined conformity at a point
in time but, should another survey of these four Recommended Practices be conducted, then
this would allow for an analysis of the changes in conformity over time. Here one could ex-
plore the extent to which any political-economy and resource-based constraints on conformity
are being overcome, or reinforced, over time. Such analyses might also shed light on the con-

7 We note, however, that showing that resource availability constrains conformity with soft law does not speak
to the matter of the relative magnitude of the resource costs associated with potential soft and hard international
accords.
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tributions that technical assistance and cooperation arrangements between competition agen-
cies are making to improve conformity over time. Researchers might also profitably examine
the compliance with other prominent non-binding initiatives on competition law and policy,
such as the OECD's Recommendations on Hard Core Cartels and on Merger Review.

Further examination on the linkages between compliance with international accords, decision-
making by competition agencies, and resource allocation would strengthen our understanding
of the implications, both positive and adverse, of multi-jurisdictional merger reviews. One
goal of such research might be to better understand the ways in which international initiatives
on competition law and enforcement are altering how firms restructure their operations in a
globalising world economy, in particular whether they seek to merge with or acquire other
firms or whether they adjust in other ways.
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Figure 1: Decentralised versus Centralised Merger Review
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Table 1. Reporter-adjusted rankings of conformity.

Country Rank Rank adj Diff Country Rank Rank adj Diff
Argentina 42 27 15 Kyrgyzstan 51 46 5
Armenia 41 45 -4 Latvia 27 28 -1
Australia 7 4 3 Lithuania 6 19 -13
Austria 32 48 -16 Macedonia 39 20 19
Azerbaijan 48 42 6 Malta 9 6 3
Belgium 34 51 -17 Mexico 1 2 -1
Brazil 44 36 8 New Zealand 19 34 -15
Bulgaria 28 47 -19 Norway 12 24 -12
Canada 15 30 -15 Peru 50 44 6
Croatia 46 38 8 Philippines 53 49 4
Cyprus 33 33 0 Poland 36 52 -16
Czech Republic 13 7 6 Portugal 25 25 0
Denmark 29 9 20 Romania 20 35 -15
Estonia 14 26 -12 Russia 43 29 14
European Union 4 17 -13 Slovak Republic 21 15 6
Finland 10 22 -12 South Africa 16 31 -15
Germany 2 13 -11 Spain 35 12 23
Greece 23 39 -16 Switzerland 18 14 4
Hungary 17 32 -15 Taiwan 8 5 3
Iceland 40 23 17 Thailand 55 53 2
India 30 10 20 Tunisia 49 43 6
Indonesia na na na Turkey 37 18 19
Israel 31 11 20 Ukraine 38 54 -16
Italy 24 40 -16 United Kingdom 3 16 -13
Japan 22 21 1 United States 26 8 18
Kazakhstan 47 41 6 Uzbekistan 45 37 8
Kenya 54 50 4 Venezuela 52 55 -3
Korea 11 1 10 Zambia 5 3 2
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Table 2. The marginal effects of economic and political-economy factors on the degree of
conformity with four ICN Recommended Practices.

Independ- Specification number
ent variable
(relevant
hypothesis
number)
1 2 3 4 5 6 7 8 9
CA (1) 0.326 0.301 0.546 0.306 0.287 0.525 0.326 0.300 0.541
(0.037) (0.044) (0.119) (0.038) (0.045) (0.130) (0.037) (0.044) (0.120)
sksksk skkk skkk skkk skekk skkk skekk skkk skskk
BOTH (1) -0.059 -0.003 -0.042  -0.037 0.019 -0.070 -0.061 -0.003 -0.052
(0.042) (0.050) (0.096) (0.042) (0.049) (0.093) (0.042) (0.049) (0.097)
LGDP (8) 0.009 -0.006 0.044 0.025 0.016 0.044 0.075 0.062 0.079
(0.011) (0.015) (0.018) (0.010) (0.014) (0.024) (0.014) (0.018) (0.040)
sk sk * ok sk sk
LPOL -0.319 -0.387 0.932 -0.276  -0.323 0.928 -0.323 -0.392 0.925
(11)
(0.090) (0.107) (0.267) (0.082) (0.096) (0.270) (0.089) (0.105) (0.266)
Hkok ok k ook sk sk ook sk sk ook sk ok
LIMP (12) 0.112 0.122 0.119 0.125 0.132 0.098 0.112 0.123 0.117
(0.042) (0.050) (0.100) (0.042) (0.051) (0.104) (0.041) (0.050) (0.100)
sksksk skek skkk skekk skskk kek
LMA (10) 0.027 0.028 0.063 -0.005 -0.004 0.079 0.028 0.029 0.067
(0.009) (0.010) (0.034) (0.008) (0.008) (0.035) (0.009) (0.010) (0.034)
ok sk * *%k ok $okk sk
LSTAFF 0.085 0.086 0.042 0.087 0.087 0.028
©)
(0.022) (0.026) (0.053) (0.021) (0.025) (0.053)
skskk skkk skkk skkk
LBUDGET 0.058 0.052 -0.010
©)
(0.014) (0.016) (0.050)
skkk skkk
Full Non- Found- Full Non- Found- Full Non- Found-
found- ing ICN found- ing ICN found- ing ICN
Sample ing ICN  mem- ingICN  mem- ing ICN  mem-
mem- bers mem- bers mem- bers
bers bers bers
Number 1279 977 261 1279 977 261 1279 977 261
observa-
tions
Pseudo R- 0.21 0.21 0.24 0.22 0.22 0.23 0.21 0.22 0.23
squared
Log Like- -672.84 -528.04 -103.78 -670.06 -527.11 -104.04 -672.2 -527.59 -103.93
lihood

Notes: Reported coefficients are the marginal effects of the variable in question. Robust standard er-
rors are reported in parentheses. * denotes statistical significance at the 10% level; ** denotes statisti-
cal significance at the 5% level; *** denotes statistical significance at the 1% level. All specifications
include question-specific fixed effects. In specifications 1-6 the variables LSTAFF, LBUDGET, and
LIMP are purged of the influence of national income, LGDP.
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Table 3. The marginal effects of legal-cum-institutional, economic, and political-
economy variables on the degree of conformity with four ICN Recommended Practices.

Independent variable Specification number
(relevant hypothesis 1 2 3 4 5 6
number)
CA (1) 0.291 0.276 0.253 0.285 0.266 0.408
(0.039) (0.047) (0.098) (0.041) (0.048) (0.222)
skskok skskk skskosk skskok skskok *
BOTH (1) -0.010 0.052 -0.043 -0.054 0.009 -0.002
(0.043) (0.052) (0.081) (0.046) (0.056) (0.181)
LGDP (8) -0.008 0.002 0.054
(0.014) (0.019) (0.065)
LPOL (11) -0.232 -0.274 0.886
(0.102) (0.132) (0.539)
ek ksk k
LIMP (12) 0.067 0.025 0.020
(0.051) (0.071) (0.128)
LMA (10) 0.021 0.02 0.159
(0.009) (0.011) (0.074)
ksk % kk
LSTAFF (9) 0.038 0.051 0.012
(0.027) (0.031) (0.083)
%
IA (4) 0.064 0.056 0.057 0.041
(0.038) (0.041) (0.047) (0.056)
%
MWG (2) 0.057 0.185 -0.059 -0.009 0.068 -0.022
(0.057) (0.077) (0.056) (0.071) (0.107) (0.084)
sk
ECA (6) 0.096 0.139 0.015 0.061 0.128 -0.135
(0.035) (0.041) (0.067) (0.042) (0.055) (0.147)
skskok ks ksk
USA (6) 0.026 0.113 -0.021 0.009 0.095 -0.026
(0.061) (0.120) (0.050) (0.064) (0.134) (0.069)
NML (5) -0.092 -0.056 - -0.108 -0.050 -
(0.051) (0.053) (0.056) (0.064)
% *
EULO (7) -0.066 -0.081 -0.064 -0.047 -0.082 -0.057
(0.037) (0.042) (0.084) (0.041) (0.053) (0.104)
% k
USLO (7) -0.003 0.042 -0.094 -0.03 0.019 -0.163
(0.045) (0.055) (0.063) (0.048) (0.057) (0.182)
IM (3) 0.176 0.191
(0.061) (0.062)
*xk ek
Observations 1279 977 261 1279 977 261
Pseudo R-squared 0.22 0.22 0.17 0.23 0.22 0.25
Log Likelihood -662.45 -527.37 -113.06 -657.61 -522.08 -101.38

Notes: Reported coefficients are the marginal effects of the variable in question. Robust standard er-
rors are reported in parentheses. * denotes statistical significance at the 10% level; ** denotes statisti-
cal significance at the 5% level; *** denotes statistical significance at the 1% level. All specifications
include question-specific fixed effects.

33



Table 4. Controlling for the receipt of technical assistance: A robustness check.

Independent variable Specification number and estimation technique
(relevant hypothesis 1 2 3 4
number) Probit IV-Probit
CA (1) 0.286 0.554 0.297 0.534
(0.044) (0.134) (0.049) (0.129)
skeksk skekesk skskosk skeksk
BOTH (1) 0.017 -0.064 0.000 -0.071
(0.051) (0.111) (0.056) (0.115)
LGDP (8) -0.005 0.05 -0.005 0.050
(0.016) (0.020) (0.016) (0.020)
k3k
LPOL (11) -0.240 0.967 -0.336 0.941
(0.116) (0.264) (0.174) (0.272)
sksk skskek b3 skeskk
LIMP (12) 0.104 0.130 0.116 0.112
(0.050) (0.105) (0.050) (0.105)
kK sk
LMA (10) 0.031 0.067 0.029 0.068
(0.010) (0.033) (0.011) (0.039)
skesksk sk ek sk
LSTAFF (9) 0.099 0.034 0.088 0.029
(0.027) (0.053) (0.030) (0.058)
skeksk skskosk
LTA -0.129 0.067 -0.038 0.066
(0.047) (0.067) (0.124) (0.063)
sekok sk
Number of 977 261 977 261
observations
Pseudo R-squared 0.22 0.24 0.22 0.24
Log Likelihood -524.83 -103.33 -528.00 -103.27

Notes: Reported coefficients are the marginal effects of the variable in question. Robust standard
errors are reported in parentheses. * denotes statistical significance at the 10% level; ** denotes statis-
tical significance at the 5% level; *** denotes statistical significance at the 1% level. All specifica-
tions include question-specific fixed effects.
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Table S. Alternative dependent variables: Another robustness check.

Independent Specification number
variable (hypothesis) 1 2 3 4 5 6 7 8 9
CA (1) 0.283 0.288 0.614 0.258 0.271 0.218 0.244 0.251 0.557
(0.037)  (0.044) (0.130) (0.037)  (0.046) (0.104) (0.039) (0.047) (0.226)
skskk skksk skskk skksk kskk *k skksk kskk kk
BOTH (1) -0.061 -0.003 -0.066 -0.047 0.006 -0.079 -0.07 -0.008 -0.032
(0.039)  (0.047) (0.095) (0.040) (0.049) (0.081) (0.042) (0.054) (0.161)
*
LGDP (8) 0.012 0.004 0.041 -0.003 0.006 0.073
(0.010)  (0.014) (0.015) (0.012)  (0.018)  (0.049)
skskk
LPOL (11) -0.224 -0.301 0.97 -0.18 -0.219 1.075
(0.078)  (0.097) (0.265) (0.087)  (0.123)  (0.446)
skskk sfeksk skskok sk * sk
LIMP (12) 0.039 0.021 0.159 -0.026 -0.102 0.151
(0.035)  (0.045) (0.106) (0.042)  (0.064) (0.083)
*
LMA (10) 0.019 0.021 0.028 0.019 0.019 0.111
(0.007)  (0.009) (0.030) (0.008)  (0.010)  (0.063)
skskk sk sk ok *
LSTAFF (9) 0.051 0.051 0.059 0.024 0.033 -0.055
(0.019)  (0.023) (0.047) (0.023)  (0.028)  (0.084)
skskk kk
MWG (2) 0.034 0.125 -0.041 -0.026 0.044 0.046
(0.046)  (0.060) (0.054) (0.062) (0.091) (0.082)
sk
ECA (6) 0.08 0.119 0.016 0.081 0.162 -0.164
(0.030) (0.038) (0.062) (0.036) (0.051) (0.119)
skksk kskk kk kskk
USA (6) 0.057 0.138 -0.004 0.037 0.072 -0.034
(0.050)  (0.082) (0.048) (0.053) (0.110) (0.054)
%
EULO (7) -0.062 -0.062 -0.187 -0.078 -0.109 -0.258
(0.033)  (0.039) (0.110) (0.038) (0.052) (0.167)
* * kk kk
USLO (7) -0.038 -0.006 -0.151 -0.082 -0.057 -0.126
(0.040)  (0.051) (0.354) (0.245) (0.056) 0.143)
1A (4) 0.023 0.018 0.01 -0.017
(0.032)  (0.037) (0.039)  (0.051)
NML (5) -0.099 -0.073 -0.112 -0.064
(0.049)  (0.053) (0.054)  (0.065)
sk sk
M (3) 0.132 0.145
(0.048) (0.048)
skksk skkosk
Observations 1224 935 209 1224 935 209 1224 935 209
Pseudo 0.24 0.25 0.26 0.25 0.25 0.17 0.26 0.27 0.3
R-squared
Lf)g . -555.48  -447.24 -70.8 -547.18  -447.25 7926  -541.56 -438.64 -67.06
Likelihood

Notes: Reported coefficients are the marginal effects of the variable in question. Robust standard errors are re-
ported in parentheses. * denotes statistical significance at the 10% level; ** denotes statistical significance at the
5% level; *** denotes statistical significance at the 1% level. All specifications include question-specific fixed

effects.
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